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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
BROTHERHOOD OF MAINTENANCE )
OF WAY EMPLOYES, et al., )
) Case No. 03 C 9419
Plaintiffs ) '
) 04 C 0163
) 04 C 1873
V. ) 04 C 2138
)
CSX TRANSPORTATION, INC,, et al. ) Wayne R. Andersen
) U.S. District Judge
Defendants. )
)

MEMORANDUM, OPINION AND ORDER

Before the Court are the parties’ cross motions for summary judgment. For the reasons set

forth below, we grant in part and deny in part the parties’ motions for summary judgment.
SUMMARY

This case arises from a dispute over changes five rail carriers made to their Family and
Medical Leave Act (“FMLA™), 29 U.S.C. §2601, et seq., policies. The FMLA ensures that covered
employees can take up to twelve weeks of family and medical leave in any given year. The rail
carriers claim that, when an employee takes leave covered by the FMLA, the employer has an
absolute right to substitute any unused paid vacation, personal, or sick leave. The rail carriers’
argument relies upon 29 U.S.C. § 2612(d)(2), a section of the FMLA, which sets forth that “[a]n
cligible employee may clect, or an employer may require the employce, te substitute any of the
accrucd paid vacation leave, personal leave, or family leave of the employee [for FMLA leave].”

Various unions representing the rail carrices’ employees challenge the rail carriers’ ability to
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substitute paid leave for FMLA leave. The unions agree that § 2612(d)(2) allows for the substitution
of unused paid vacation, personal, or sick leave for FMLA leave, but they contend that § 2612(d)(2)
does not override existing contractual rights, According to the unions, applicable collective
bargaining agrcements {“CBAs") allow employees to determine when vacation and personal days
are utihzed, The unions assert that these CBAs give employees leave rights greater than the FMLA
and argue that the FMLA does not supercede such contractual rights.

We find that the FMLA does not allow an employer to take away any contractual rights. The
rail carriers insist the FMLA allows them to supercede, or ignore, certain coniract terms. We reject
that argument. Accordingly, the rail carriers must fulfill their contractual obligations.

If a CBA gives employees the right to determine when, or in what manner, they take accrued
vacation and/or personal leave, an employer cannot force employees covered by that CBA to use
such vacation and/or personal leave at a time of the employer’s choosing. Many CBAs do more than
merely allow an employee to accumulate vacation and personal leave. Instead, some CBAs give
employees the additional right to determine when, or in what manner, that leave is used. While the
employees” accumulation of paid leave is not affected by the rail carriers’ revised FMLA policies,
the employees” right to determine when, or in what manner, vacation and personal days are taken
is affected.

The FMLA unequivocally permits the substitution of paid vacation, personal, or sick leave
for FMLA leave. IJowever, it neither requires such substitution, nor supercedes existing CBA terms
to the contrary. No employer ¢an rely on the FMLA to supercede existing contractual terms. CBAs
that vest employees with the power to determine when to utilize vacation and personal leave prevent

employers from requiring the substitution of paid vacation and/or personal leave for FMLA leave.
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BACKGROUND

The rail carriers in this consolidated action are the Burlington Northern and Santa Fe Railway
Company (“BNSF”), CSX Transportation, Inc. (“CSXT”), Indiana Harbor Belt Railroad Company
(“THB™), Norfolk Southern Railway Company (“NSR™), Norfolk Southern Corporation (“NSC'), and
Union Pacific Railroad Company (**UP”™) (collectively the “carners™). All of the carricrs other than
NSC are carriers by rail as defined in and covered by the Railway Labor Act (“RLA™), 45 U.8.C. §
151, et seq. (Stip. Facts 9 1.) NSC is a transportation holding company that owns all of the cormmon
stock of NSR and is a carricr as defined by the RLA. (7d.) All of the carricrs are also employers as
defined in the FMLA. (fd) CSXT, BNSF, N8R, and UP are the four largest freight railroads
headquartered in the United States. (/d. at2.) 1HB is a carrier that operates a regional rail network.
(Id) All of the rail carriers are required by the RLA to maintain CBAs with their workers. These
CRBAs cover the use and accrual of vacation and personal leave.

The carriers have historically maintained written policies and procedures regarding employee
use of leave under the FMLA. (See Stip. Facts 145, 147, 148, 169, 170, 183, 186, 197, 198, 211,
212.) These FMLA policies cover a variety of aspects of when and how employees may apply for
and exercise their right to take FMLA leave. Under the FMLA, an eligible employee may take up
to 12 weeks of leave during any 12-month period for one or more of the following: (1) the birth of
a son or daughter of the employee and in order to care for such son or daughter; (2) the placement
of a son or daughter with the employee for adoption or foster care; (3) the care of a spouse, or a son,
daughter, or parent, of the employee, if such spouse, son, daughter, or parent has a serious health
condition; or (4) a serious health condition that makes the employee unable to perform the functions

of the position of such employee. 29 U.8.C. § 2612(a). Leave for the serious health condition of
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an employce or an employee’s family member can be taken intermittently or on a reduced leave
schedule when medically necessary. 29 U.S.C. § 2612(b). Leave for birth, adoption, or foster
placement may not be taken intermittently, unless the employee and the employer agree otherwise.
(1d.)

As a general matter, FMLA leave is unpaid. 29 C.F.R. §825.207(a). However, relying on
29 U.S.C. §2612(d)(2), the carriers issued policics to address the circumstances under which they
require employees to usc paid leave. The specifics of the carricrs’ revised FMLA policies on
substitution of paid leave vary, but they do share certain common charactenistics. In general, all of
the carriers except IHB require employees to use accrued paid leave (including sick leave, personal
days, or vacation time that would be available under the circurnstances) when an employee exercises
his or her right under the FMLA to take (1) intermittent leave for the employee’s own serious health
condition; or (2) intermittent or block leave to care for a family member with a serious health
condition, the birth of a child, or the placement of a child with the employee for adoption or foster
care. None of the carriers requires an employee to use vacation time when taking FMLA leave on
a block or continuous basis for his or her own serious health condition, including pregnancy. (See
Stip. Facts 165, 180, 194, 208, 223.)

All ofthe carricrs allow employees to elect which form of available paid leave (including sick
leave if applicable, personal days, or vacation) they would like to use when taking FMLA lcave.
(Conley Dec.  4; Wisman Dec. Y 4; Emerick Dec. | 3; Poirier Dec. § 11; Dourisseau Dec. 14.) If
an employee does not make such an election, then the carriers will assign paid leave using, in the
following order: sick leave, personal days and vacation days.

In addition, the carriers’ FMLA policies requiring use of paid leave apply only if an employee




